This article presents the findings from the first qualitative study to consider the relationship between intersex experience and law; representing a significant contribution to a currently under-researched area of law. Since 2013 there has been a global move towards the legal recognition of intersex, with Australia, Germany and Malta all using different techniques to construct and regulate intersex embodiment. This article is the first to compare and problematise these differing legal approaches in the legal literature. In doing so it demonstrates that many of these approaches are grounded in ideas of formal equality that lead to the entrenchment of vulnerability and fail to build resilience for the intersex community. Through engagement with the intersex community a more contextual account of substantive equality is enabled encouraging new approaches to law and social justice.
Our qualitative study revealed that prevention of non-therapeutic medical interventions on the bodies of children was understood to be the key method to achieving equality for intersex embodied people. Whilst this is the cornerstone of intersex-led legislative reform such an approach necessitates support through a mixture of formal and substantive equality methods such as anti-discrimination law, education and enforcement procedures. This article concludes by offering a series of recommendations to legislators capable of enabling substantive intersex equality.
The last 20 years has seen a global increase in the legal recognition of intersex.
2 Whilst a number of qualitative studies have examined the experiences of intersex persons in relation to medicine, this article offers findings from the first study to examine the practical impact that law has had on the lives and experiences of intersex embodied people. As such, this article offers new empirical evidence to an under-researched area. While the legal trend towards recognising intersex embodied people 3 is still in its infancy, this movement is gaining significant momentum and a growing number of states are debating the possibility of legislative reform. Such discussions inevitably draw upon the experiences of other legal systems. However, many of these legal frameworks have yet to be critically evaluated in the academic literature and consequently it is unclear how far, if at all, these different approaches have actually responded to the needs and claims of the intersex community. Indeed, legal recognition is not always a liberating experience 4 and there is a danger that law could actually decrease the resilience of intersex embodied people. 5 At present, the majority of states do not legally recognise intersex and continue to rely on a medical narrative that prioritises medical intervention to 'normalize' intersex bodies, rendering individuals invisible at the institutional and political levels as well as perpetuating bodily harms. 6 Such states can be seen as failing to engage with formal or substantive accounts of equality. In contrast, some states such as Germany and Australia have introduced formal equality provisions that focus on status and identity using, for example, third sex/gender markers on official documents and antidiscrimination law in an attempt to level the social playing field. 7 Others, such as Malta, have adopted a more holistic approach to legal reform based on a substantive equality model that concentrates on protecting the bodily integrity of intersex children by prohibiting unnecessary surgeries. 8 This article considers contemporary legal responses to intersex and the critique of these reforms from semi-structured interviews with members of the intersex community. In doing so, the authors use vulnerability theory to expose how law's continuing ignorance around sex as a spectrum, and latterly its focus on formal equality works to disenfranchise intersex embodied people. Moreover, vulnerability theory is used to argue that the state has a responsibility to redress ongoing social and legal inequalities that intersex embodied people face.
9 Accordingly, the article sets an agenda for legislative reform informed by the needs and desires of the intersex community.
Intersex Embodiment and Entrenched Inequalities
constructed. The impacts of these constructions on the body make it ultimately impossible to understand materiality outside of the confines of discourse and institutions. Such an analysis therefore pays attention to medical and legal legacies around intersex but does not privilege them or attempt to pathologize intersex experience. Consequently, this article does not use the medical term Disorders of Sex Development (DSD) or Differences of Sex Development due to their privileging of medical power/knowledge. In recent history, intersex embodied people have largely been absent from legal concern and instead constructed as a medical 'problem' forestalling questions of identity and legal protection. Consequently, intersex bodies have been regulated informally by the medical profession which has constructed a biomedical narrative of intersex through a catalogue of sex development 'disorders' and 'diseases' that (despite their often benign nature) are portrayed as requiring medical intervention. 10 This narrative has traditionally embedded these issues within the private sphere and outside of public concern and thus state responsibility. Predominantly, the medical goal has been to 'normalize' or 'fix' these bodies through interventions to ensure they adhere to the sex binary. Surgeons routinely surgically alter children born with ambiguous genitalia, arbitrarily allocating them as male or female, 11 which typically results in a lifetime of surgical treatments and hormonal dependency to maintain their allocated sex.
12 These interventions are usually non-therapeutic, having no medical benefit, and yet can lead to lifelong physical problems. Thus, such practices have been condemned by advocacy groups, human rights organizations and supranational bodies including the UN and the Council of Europe.
13 Surgical interventions tend to occur soon after the child is born 14 which, combined with the culture of secrecy that accompanies intersex conditions, has led to an erasure of intersex in political and legal discourse and often within the familial institution. Little is known about intersex outside of the medical profession and the shame and stigma attached to a 'Disorders of Sex Development' label prevents families and individuals from speaking out. Indeed many families go to great lengths to hide such a 'diagnosis'.
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Given law's role in determining who does and does not legitimately participate in society, its failure to recognize intersex people has had profound implications. Legal silence effectively legitimizes the medical account of intersex as a purely material concern, permits attempts to 'normalize' these bodies and enables their social or cultural erasure. Thus, law aligns itself with the biomedical discourse of intersex depicting such bodies as deviant or unruly and in need of taming. 16 In doing so, law reaffirms a binary understanding of sex and consequently places intersex individuals outside of the scope of law; unable to participate in or to challenge the dominant biomedical narrative. Law's silence is therefore not neutral; rather it perpetuates the existence of a striking power imbalance between intersex people, their families and the medical profession. In terms of vulnerability analysis, the medical profession also needs to be understood in relation to its embeddedness and context. For the purposes of this article, this embeddedness needs to be understood in terms of the binary sex model. The history of the medical profession is tied to notions of binary sex which it reinforces and legitimises (through the privileging of scientific knowledge) in order to maintain its own epistemic primacy. Treatment and diagnoses, therefore, must be understood through a general cultural, social and state acceptance of sex as binary. this context medical knowledge that reaffirms contemporary cultural norms is privileged over the lived experiences of individuals who do not conform to this binaristic model who are routinely characterised as a very small, unrepresentative minority. 17 Moreover, such an analysis is attentive to the pressures that medical professionals face from other institutions. The familial institution, for example, exerts considerable pressure on medical professionals to produce a 'normal' child in order to create certainty and stability for their own normative worldview. As a result, decision making in this field is a complex entanglement of cultural and social norms, scientific knowledge claims and medical pragmatism.
Against this background, law is often seen as a tool of empowerment giving centrality to the voice, desires or best interests of the child. 18 Law is capable of levelling the playing field; and therefore the gradual legal recognition of intersex potentially indicates a shift in power and knowledge whereby intersex individuals can be framed in both medical and legal terms. 19 Yet it is unclear how far, if at all, increasing juridicial responses to intersex are actually challenging this dominant medical narrative. Indeed, differing legal constructions of intersex can entrench vulnerability rather than enhance resilience. This article seeks to examine the efficacy of current approaches through interviews with intersex people in order to ascertain methods of enhancing their resilience through law and other institutions.
Vulnerability Theory and Intersex Legal Reform: From Formal to Substantive Equality Martha Fineman's work on vulnerability is a useful framework through which to examine current state responses to intersex. Vulnerability theory positions individuals in terms of both their material embodiment and embeddedness within social institutions and relationships. 20 This theory starts from the position that we are all vulnerable. This vulnerability is both universal (we are all susceptible to disease or disaster) and particular (there may be differences in access to healthcare, or home insurance that exacerbate or mitigate these vulnerabilities). As vulnerability can never be eradicated, Fineman suggests that approaches to vulnerability should be understood in terms of resilience. As such, her work is useful for thinking through the ways in which the state and other institutions can increase or reduce individual and group resilience. For vulnerability theorists, the universal nature of vulnerability also necessitates a new relationship with the state. In contrast to neoliberal approaches that have seen the state withdraw from intervention on the basis of maximising autonomy, a vulnerability analysis highlights that such neoliberal understandings are rooted within a model of formal equality which perpetuates existing levels of social inequality. Approaches grounded in formal equality tend to frame injustice in terms of recognition rather than redistribution. 21 Such approaches often fail to address the underlying causes of inequality instead focussing their efforts towards anti-discrimination. 22 Moreover, Fineman's vulnerability thesis exposes the liberal autonomous subject as a myth 23 and further highlights the danger of formal equality as it ignores context and the material inequalities that may exist between individuals. A vulnerability analysis demands the state be responsive in a manner that is attentive to substantive equality. As Fineman writes:
… the idea of the vulnerable subject was largely prompted by dissatisfaction with the equality approach and the limited ability of equality theory… to address the persistent and growing structural and political inequalities in… society…. Formal equality… leaves undisturbed -and may even serve to validate -existing institutional arrangements that privilege some and disadvantage others…. Formal equality does not challenge existing allocation of resources and power. 24 Vulnerability is therefore an important device to "examine hidden assumptions and biases folded into legal . . . practices" and demands that the state has a responsibility to redress existing social and legal inequalities. 25 Part of this responsibility necessitates the state to actively monitor institutions in terms of their success at promoting resilience and to intervene where they are not operating in an egalitarian manner. 26 Yet, formal equality is becoming the dominant method employed by states to address the needs of intersex embodied people. Largely, legislative responses can be divided into three themes: nonresponsive, status-based and holistic. While the majority of states (including the UK) are nonresponsive maintaining this medical/individual power imbalance, the most common state response has been to recognise intersex 'identity' within law either by integrating intersex as a 'protected characteristic' within anti-discrimination law and/or by using third markers to signify an intersex 'status'. Australia, 27 for example, has specific anti-discrimination legislation, which recognizes intersex status as a protected characteristic (alongside characteristics generally appertained/imputed to persons of intersex status). Additionally, some Australian states have allowed birth certificates to omit sex where the sex of a child has been indeterminate, 28 and in 2003, Australia was the first country to allow 'X' markers on passports for intersex individuals. This was expanded in 2011 to include all those of indeterminate sex. 29 South Africa 30 and Jersey 31 , have specific anti-discrimination legislation that includes 'intersex' within the protected 22 As shall be discussed in the context of intersex, such approaches fail to engage with the main concerns of the intersex community. These approaches may be better, however, than a UK approach which has made no attempt at equality. 23 35 Germany, although having no specific anti-discriminatory provisions, allows for third markers on birth certificates to be used for intersex embodied children 36 and it, alongside an increasing number of other states, permits individuals (including intersex embodied people) to choose a third marker on passports.
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While there are a variety of ways through which a state may formally embed 'intersex', unpicking the effect that this will have on the individual/medical professions' power imbalance is complex.
Status-based approaches are focused on formal rather than substantive equality; the mechanisms employed, like anti-discrimination law, do not attempt to redress substantive inequalities as they do not directly challenge the authority of the medical profession. Instead, they formally recognize intersex as a legal category rather than redressing the resilience of these individuals. Antidiscrimination law may go further than third markers to offer intersex individuals basic protections within the workplace and beyond, but it is not designed to prohibit medical interventions and thus it is unclear how far such provisions will shift power away from the medical jurisdiction towards intersex individuals. Moreover, as most of these provisions are based on the existence of an intersex status, they inevitably require some affirmative action through self-identification by the individual (or indeed their parents) 38 to 'activate' their legal 'intersex' identity.
39 Thus, the individual (or parents) must openly challenge the biomedical discourse and the culture of erasure themselves before legal provisions based on status are able to take effect. At the same time institutions incentivize individuals (and parents) to conform to heteronormative and binary-led values and make it exceptionally difficult to make choices outside of these constraints. 40 Only Australia has a broader approach that not only prohibits discrimination on the grounds of intersex status, but also on the grounds of characteristics generally imputed to intersex individuals. 41 This broader approach may allow for a richer variety of possibilities in the formation and defense of their legal identity. Nonetheless, there is still the real possibility that legal recognition of intersex status may empower in the long-term: the creation of a legal space will increase the visibility of intersex individuals at the institutional and discursive levels. Bird, for example, argues that such legal acknowledgement of intersex will not only create greater space for political negotiation, but it may create a social space for individuals to participate in if they so wish. 42 individuals a legal platform to legitimately challenge the authority of the medical profession and fundamentally instigate broader social changes that redress substantive inequalities.
While formal equality approaches are becoming the favoured state solution, only one state at the time of writing, Malta, has adopted a 'holistic' approach 43 that responds to the most important agenda issue for the intersex community: Malta specifically outlaws unnecessary sex assignment treatment and surgery on intersex minors through the Gender Identity, Gender Expression and Sex Characteristics Act 2015 (GIGESC). Section 15 GIGESC defers sex reassignment surgery and surgical interventions on sex characteristics until the individual is able to make an informed choice. Section 15(2) recognises there may be some exceptional circumstances whereby surgery takes place where a minor is unable to provide consent but states that 'medical intervention which is driven by social factors without the consent of the individual concerned will be in violation of this Act'. This form of legal governance directly challenges the medical jurisdiction over intersex bodies as it allows individuals rather than their families and doctors to make 'decisions affecting their own bodily integrity and physical autonomy'.
44 Additionally, Malta permits individuals to self-determine their own gender identity (without medical evidence); 45 extends its 'hate crime' legislation to incorporate sex characteristics and also sets out sex characteristics as a protected category within its anti-discrimination law. 46 Thus Malta has an expansive approach that decouples legal regulation of intersex embodiment from the biomedical narrative and instead attempts to redress substantive inequalities. Indeed the major purpose of these reforms were not only to recognise intersex embodied people, but also to attempt to integrate intersex embodied people as full participants within Maltese society.
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This article evaluates the implications of these different approaches in practice and considers whether the more formal-based mechanisms have failed to increase the resilience of intersex persons. To do so this article presents findings from an empirical study that examined the ways in which intersex people are governed.
Methodology
This was a qualitative study designed to produce an in-depth and detailed examination of legal reform in the area of intersex equality. The authors conducted 17 semi-structured interviews with intersex rights activists between August 2014 and August 2016 of whom 14 identified as intersex. 48 Although this sample is therefore small, it is nevertheless appropriate for such a qualitative study. 49 Moreover, the cultural and medical invisibility of intersex makes this group very 43 Although legislative reform is currently being debated in Iceland. 44 Objects and Reasons, GIGESC. 45 Section 4 GIGESC allows individuals to change official records of their gender without any requiring medical evidence. 46 Section 4 GIGESC allows individuals to request change in first name and recorded gendered to reflect selfdetermined gender. No medical evidence is necessary. Section 10(3) amends Article 83B of the Maltese Criminal Code to include offences motivated on the basis of gender expression and sex characteristics. Section 14 GIGESC prohibits discrimination on the basis of sexual orientation, gender identity, gender expression and sex characteristics' discrimination. 47 Section 4 allows individuals to request change in first name and recorded gendered to reflect self-determined gender. No medical evidence is necessary. Section 10(3) amends Article 83B of the Maltese Criminal Code to include offences motivated on the basis of gender expression and sex characteristics. Section 14 GIGESC prohibits any discrimination on the basis of sexual orientation, gender identity, gender expression and sex characteristics' discrimination. 48 Fourteen were interviewed by telephone, three submitted electronic email responses either because of resources or because they did not want to be interviewed. One telephone interview involved two of the respondents who wanted to be interviewed together.
difficult to access particularly when constrained by time and resources. Thus the authors used purposive sampling as they wanted to interview individuals who were likely to be aware of global developments in intersex rights, namely activists, 50 and suitable participants were identified and contacted through organizational websites and also by snowballing. 51 The sample includes individuals from non-responsive states like the UK, Denmark, USA and Sweden; status-based states like Australia and Germany; and holistic states such as in Malta and the proposed legislative reforms in Iceland. Whilst individuals were from a range of cultural and social backgrounds and thus do not represent the views of the entire intersex populace, the close interconnectedness of the international intersex activist community meant participants were aware of various global legal developments. Thus, individuals were helpfully able to draw on the practical experiences within their own cultural, social and legal contexts as well as offer comparisons with alternative approaches. Perhaps due to the method of participant recruitment the study does not contain the views of activists or intersex people from the global south. This may have important ramifications on the ability to extrapolate from this data in a number of different contexts. Certainly, this is an avenue worthy of future exploration.
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Given the sensitive nature of this topic, the authors ensured that the study complied with the SLSA's ethical guidelines by using information sheets to ensure consent was fully informed, participation was voluntary, anonymous and confidential. 53 The authors also asked individuals from two independent intersex organisations, (one UK-based, the other USA-based) to scrutinise the interview schedule and information sheets. The interviews themselves explored how far these differing types of legal governance increase the resilience of intersex individuals and examined the individual's understanding of and relationship with law. This involved specific questions about the use of anti-discrimination law, third markers on passports and also the prohibition of surgery as well as more general questions relating to the interplay of law and medicine. The data were analysed using thematic analysis 54 whereby themes were generated against the backdrop of vulnerability theory producing four main substantive themes: Intersex Concerns, the Fallacy of Formal Equality Approaches; The Transformative Potential of Formal Equality; and Challenging Substantive Inequality.
The interviewees' responses encouraged us to think more critically about jurisdiction and medical authority and their embeddedness within legal relationships. This creates a point of reflection for developing informed policy and guides responses to these issues at a state level.
Intersex Concerns: Substantive Rather than Formal Inequalities
51 This term 'activists' also includes support groups and education workers. 52 A few particularly pertinent question may be how far activists from the global south identify as being part of this 'global community' or are capable of joining such a community and how far their concerns mirror those of activist groups in the global north. 53 The information sheets set out the project's details and contact details of intersex support groups. Participants were made aware that they could withdraw from the process at any time, and all data was anonymised by removing any identifying information. To ensure confidentiality, access to non-anonymised data was limited to the authors. The respondents, unsurprisingly, indicated that many inequalities faced were substantive (embedded, structural and systemic) rather than formal (individual and localised). These inequalities arose out of the medical/individual power imbalance and the medical profession's failure to understand intersex: it attributed intersex characteristics to be biological mistakes rather than 'natural variations'. The consequence of this mistaken categorization was that the medical interventions used to 'treat' these 'disorders' were considered inappropriate. Nearly all respondents framed cosmetic genital surgeries on children as having no real certifiable benefit and instead often contributing to long-term mental and physical health problems. Respondents critiqued the lack of long-term follow up studies that track the effect of such medical interventions and called for a stop to these practices and for more research to be collected. Not only were individuals concerned that the early timing of these interventions meant children had little voice in these matters, but many respondents were concerned that individuals and/or their parents were not fully informed or consulted by the medical profession. This finding of a lack of informed consent is being increasingly supported by other literature. to get this information that hospitals and medical professionals do not seem very willing to share it" (Respondent 8). All bar one participant stated that the fundamental concern of the intersex movement was therefore to prevent such unnecessary surgeries and in doing so directly challenge and override the medical jurisdiction:"We need protection from irreversible, non-therapeutic medical intervention on intersex infants and children who cannot provide informed consent" (Respondent 2).
However, it was evident that this group felt unable to challenge the authority of the biomedical narrative alone and that their voices for the most part went unheard by the medical community: Many respondents felt that the intersex community lacked the resources to combat the dominance of the binary sex model perpetuated by the medical profession, which respondents stated was "very strong, very powerful, very well-funded".
59 Comparatively, intersex activists, charities and organisations were unfunded, relying mostly on unpaid volunteers from a variety of backgrounds. One respondent could not take part in this project because "we have no employed staff and work on [the organisation] in our spare time".
60 Moreover, respondents indicated that mobilisation within the intersex community was difficult on account of the trauma that individuals suffered and fear of exposure. This type of statement highlights the complexity of the embeddedness of the intersex person as they remain reliant upon the very institution they seek to alter. Consequently, respondents viewed law as an integral part of a broader strategy to challenge this power imbalance between medicine and intersex. 
The Fallacy of Formal Equality Approaches
Given that the respondents highlighted substantive rather than formal inequalities, it is perhaps unsurprising that respondents were largely critical of state approaches which only focused on formal equality. Criticisms of formal equality fell into three themes: ineffectiveness, limiting the intersex movement and creating harm.
Formal Equality as Ineffectual
Many respondents claimed that status-based approaches failed to tackle the day-to-day concerns of intersex people and there was a general sense that status-based reforms would be ineffectual in practice. While interviewees generally recognized the potential that third markers like 'X', 'O' or 'I' on official state documentation (such as passports or birth certificates) had in terms of challenging the sex binary (and thus an important development for non-binary trans people who wish to choose a non-gendered or third gender marker) the majority believed third markers were not appropriate to address specific concerns about the embeddedness of intersex people within their institutional context. Many stated third markers would be ineffective as most intersex individuals would not actually use 'X' on documents like passports.
"It's not an intersex issue. Most intersex are not interested in this." (Respondent 5) "…most intersex people … either identify as being male or female and that is reflected on the passport." (Respondent 1)
Respondents were slightly more positive about using anti-discrimination law as a vehicle for empowering intersex individuals. For some, this was simply because anti-discrimination law carried with it basic social protections in the workplace and beyond which has transformative potential in terms of the day-to-day reality of intersex embodied people:
"… many people feel the need to lie in their place of work …they might have to see doctors to deal with the ramifications of what has been done to them, for example to access hormone replacement therapy if they've faced some sort of sterilisation and often these treatments are only accessible through specialists facilitating the need to travel to see medical professionals …. For someone who doesn't have any protections in place, it doesn't feel like something you can safely share in your workplace whereas if the community knows that ok, this is protected, even if I mention it or say something that people piece together, then my job security is safe. Then that's sort of a different reality to be surviving in." (Respondent 8)
Nevertheless, most respondents recognised the limited protective function of anti-discrimination law as it did not challenge, interfere with or even recognise the medical jurisdiction over intersex bodies: "[The] adoption of anti-discrimination legislation in Australia has made not the slightest difference to the human rights abuses intersex people face in that country" (Respondent 9). Indeed, the ruling in Carla (Medical Procedure) (2016) emphasised this criticism: here, despite the introduction of Australia's federal anti-discrimination law in 2013, the Australian Family Court ruled that parents can consent to cosmetic genital surgery on their infant, even where it results in sterilisation, without having to seek the court's approval.
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Some accused states of merely playing 'lip-service' to the needs of the intersex community rather than offering effective reforms. Respondents emphasised more generally that law needed to "have teeth" to the intersex community's needs or it would be "a waste of time", 62 raising questions over whether anti-discrimination law alone will have any meaningful impact in practice. Individuals were concerned that status-provisions would have limited legal effect in practice; it was not common place for intersex individuals to experience discrimination in the workplace on a day-to-day basis; and consequently ignored the real material experiences of intersex individuals. 
"This is lip service. This protects no one… I don't know of any intersex people who've been discriminated against in the workplace because they're intersex people … if I don't see the terms bodily autonomy, or the right to self-determination in anyone's statement of, "We enacted this or that," all I see is people unable to protect themselves continuing to be unable to protect themselves." (Respondent 3)
By focusing only on status, law has a superficial understanding of the intersex material experience and fails to fully understand the real issues faced by intersex embodied people. Consequently, some respondents involved in legal reform discussions in their own countries stated that they did not look towards states that had just used identity focused approaches:
"We did not look so much towards anti-discrimination legislation in Australia which is on the basis of intersex status whereas we decided to take the approach of gender identity which is a very different approach because when you are getting into say protections that we want because they are of special importance to our community then we feel that is a much more holistic approach to making sure that everyone in our community will be offered these protections. There isn't the need to prove your status." (Respondent 8)
This approach was highly reminiscent of Fineman's focus on the institutional context that leads to inequality: "Discussions about discrimination tend to focus on particular episodes or specific situations and victims, and do not necessarily incorporate an analysis of the structures in which such actions are manifested…." 63 This statement encapsulates the reasons behind the majority of participants' rejection of both anti-discrimination law and third gender markers. Such an approach does not disturb the social structures that contribute to the creation of these problems. Antidiscrimination law and third gender markers fail to challenge the medical approach to intersex embodiment. Both these types of law do little to challenge this medical-construction and only offer compensation to individuals willing to engage with these legislative approaches on a case-by-case basis. Such narrow jurisdictional conceptualizations entrench a lack of resilience into the very construction of (and political possibilities around) intersex. As a consequence autonomy, rights and bodily integrity must be at the forefront of "institutional reform, not individual damages."
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Status-based approaches are rooted in formal equality and do not ostensibly challenge the medical governance of intersex bodies ignoring the evidence that non-therapeutic medical interventions are harmful and continues to be performed on intersex children without their consent. 65 Thus, such legal approaches ignore the calls to prohibit such practices from advocacy groups, human rights organizations and supranational bodies that seek to advance towards more substantive understandings of equality.
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Formal Equality as Limiting the Intersex Movement: Silencing Infant Genital Mutilation (IGM) and Perpetuating Misunderstandings
Respondents were concerned that by effectively entrenching this limited understanding of intersex within law, such legislation may continue to perpetuate and reinforce narrow understandings of formal equality that presume that discrimination is the only barrier to achieving equality. 67 The danger is that policy-makers and society may then believe that the matter has been rectified and many respondents were concerned that this would actually strengthen the hold of the medical jurisdiction by silencing narratives and the voices that challenged the medical regulation of intersex 63 Fineman (2014) bodies: "… it's used to silence discussions about IGM " (Respondent 6). Not only did respondents think status-based responses were most common as they were an 'easy' quick-fix option but some respondents believed the misplaced direction of the legislative response was also due to policy makers' lack of understanding and interest in issues faced by intersex individuals: "For the politicians and so on, it's easy to do this registration stuff because they can say, ' We have done something for the intersex. What's the problem?'" (Respondent 5).
The failure to address the pressing issue of intersex surgeries was attributed by many respondents to the frequent conflation of intersex matters with other LGBT concerns. Most respondents emphasised the similarities between LGBT and intersex groups in terms of their "overlapping concerns … to do with the binary ideologies around sex, gender and sexuality" 68 and the strategies necessary to fight cultural and institutional norms. However, some respondents believed that policy makers failed to identify the specific intersex concerns; namely that children undergo early medical interventions on account of being intersex.
"Sometimes policy makers deal with trans issues and believe that by doing so they are covering intersex issues as well, not realising that protections put in place that benefit trans people while they benefit part of our community it's not the grounds or key demands of our community." (Respondent 8)
This is perhaps unsurprising given that adopting the strategies and drawing analogies with other groups that are historically protected is a necessary strategy in a system where equality is constructed as anti-discrimination. 69 Fineman, Fraser and others have emphasised that an antidiscrimination approach can create competition between would-be allies in the search for social justice. 70 Groups have to compete for resources and can be hostile to those who attempt to draw analogies as they may view the tactic as 'diluting' their protection through 'lesser claims'.
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"There is increasingly money available but it always goes for discrimination and LGBT issues. In our experience the intersex groups who define themselves as LGBT they get the funding, but groups like us who want a change in the medical practice we get shunned." (Respondent 5)
Fineman further critiques anti-discrimination law on the basis that identity characteristics can mask differences within groups (either based on identity or status). Participants were aware of these dangers and were particularly concerned that policymakers continuing conflation of trans and intersex issues could lead to negative consequences for intersex embodied persons. Similarly, identity-based approaches can conceal differences between groups and the general population. As Fineman notes: "Such division can undermine political effectiveness and impede coalition building." 72 The similarities between intersex embodied persons and society in general cannot be understated, with many participants seeking to enjoy the rights (such as bodily integrity) already enshrined in law and possessed by the majority of the population rather than creating new and unique legislation based on status. For most, problems did not arise through overt discrimination but instead felt that the state and its institutions created the inequalities that they faced. For Fineman, "in situations of disadvantage in which overt discrimination is not an issue, the characterization of vulnerability as individualized and attached to only certain groups can obscure various forms of structural inequality." 73 These status-based approaches grounded in formal equality contribute to clashes over funding and divisions between various advocacy and activist groups. Whilst some participants were pragmatic about sharing funding with, or obtaining through the broader LGBT coalitions, others were anxious that this might erase specifically intersex concerns from the agenda. 74 Others still were concerned about the use of an identity category as the basis of legal protections.
Formal Equality as Harmful
Even more concerning, respondents emphasised that status-based approaches could actually in practice be harmful. The majority thought that using a third marker such as 'X' routinely to signify intersex would expose information that many did not want to be in the public domain:
"… they don't want to stick out. If they had the possibility they wouldn't use this opportunity to put an X instead of F or M … they are really afraid that somebody knows that they are intersex, even in the family" (Respondent 5)
In fact, an automatic third marker could actually make individuals less resilient; it would further serve to 'other' intersex individuals presenting intersex as a deviant or lesser sex thus ostracizing individuals at both cultural and institutional levels: Moreover, some were concerned that using a third marker to signify intersex embodied people would further distort narratives surrounding sex and intersex. A third sex approach would fail to recognise sex as a spectrum with an infinite combination of possibilities and simply lead to a tertiary system with rigid categories:
"I oppose them as far as "X" includes intersex. The use of "X" for intersex establishes or reinforces a notion that intersex is not "male" or "female". This is nonsense. Sex is a spectrum from male to female (or vice versa) and intersex is a blend of both." (Respondent 2) Most notably then, the respondents emphasised that a third marker should not be compulsory for intersex embodied individuals; X "should not be predicated on having intersex anatomy."
75 Rather, third markers should be available for any individual who wished to use one. 76 Similar concerns about 'othering' and 'exposure' were played out in birth certificate discussions. Consequently many respondents were highly critical of the approach adopted in Germany. In 2013 Germany became the first European state to recognise third gender markers on birth certificates.
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Section 22 of the Gesetz zur Änderung personenstandsrechtlicher Vorschriften (PersonenstandsrechtsÄnderungsgesetz-PStRÄndG) 2013 states that 'If the child can be assigned to neither the female nor 74 See, for example, recent controversy whereby an IVF company specializing in the removal of intersex traits in embryos sponsored a LGBTI event. <https://oii.org.au/30555/sponsorship-elimination-intersex-traits/> (Last accessed 13/7/16). 75 Respondent 4. 76 This would fit the trend towards self-declaration in legal gender recognition for trans people (e.g. Ireland, Norway and Malta) and additionally benefit non-binary identities. For a critique of self-declaration see C Dietz (forthcoming) 'Governing Legal Embodiment' 77 Germany's Gesetz zur Änderung personenstandsrechtlicher Vorschriften (Personenstandsrechts-Änderungsgesetz-PStRÄndG) 2013 the male sex, then the child must be entered into the register of births without such a specification.' 78 This seismic change to understandings of sex and gender in Germany was undertaken without similar changes to existing anti-discrimination law or marriage law. 79 Consequently, German intersex people are at an increased (rather than decreased) risk of discrimination and will be, in many instances, unable to marry. Alongside an increasing number of other states, it also permits individuals (including intersex people) to choose a third marker on passports.
80 Such changes, although raising the visibility of intersex people also serve to decrease their resilience. 81 Moreover, while some respondents felt the ability to leave birth certificates blank where children were of indeterminable sex would alleviate the time pressures placed on parents potentially preventing them from making hasty and irreversible decisions, many respondents were concerned that a blank or third marker on birth certificates would actually increase the chance of medical interventions.
"… allowing a birth certificate to be filed with an indeterminate marker would give parents time and doctors time to come to rational decisions and that that would discourage surgery. There's been various fears about it, including fears that doctors will say, 'Well, I must… if you don't let me do surgery, I have to mark unknown on the birth certificate,' or that parents or doctors will rush the surgery to avoid that unknown marker. We haven't seen yet how it plays out." (Respondent 14)
Certainly, recent evidence suggests that intersex babies born in Germany after 2013 who had been registered as 'other' had had their legal sex changed to boy or girl very quickly and at the same time the number of surgical interventions on intersex babies in Germany has increased since the law was amended.
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Germany's approach may therefore be implicitly pressurizing parents to place their children into the sex binary to avoid their child being categorized as 'X' Most respondents believed that sex/gender markers should be entirely removed from official documents like birth certificates and passports, 83 not just those who are intersex: While respondents felt society was not ready to move away from sex/gender markers entirely, some respondents called for greater fluidity on birth certificates so children could amend the birth certificate if they wanted to. Participants noted that this alone however, would not do enough to challenge the medical profession's continued use of non-therapeutic interventions. For vulnerability theorists, relationships between the state and 'vulnerable groups' based on identity politics are often enacted in two overlapping ways. The first relates to groups who are discursively (and perhaps institutionally) constructed in negative terms (such as immigrants, refugees or criminals). State intervention in these contexts consists of surveillance and regulation and can often be punitive and stigmatising. The second relates to groups seen as 'deserving' (such as the elderly or the impaired) where state responses are frequently paternalistic and also stigmatising. These two approaches are by no means exclusive and there are many instances of state regulation being paternalistic through surveillance and regulation. 84 Paternalism, stigmatisation, surveillance and regulation have been the hallmarks of medical approaches to intersex embodiment. Certainly, participants were wary of paternalism, stigma and surveillance in their rejection of third gender markers. Moreover, these types of legislation highlight the dangers of focusing on formal rather than substantive equality. State constructions of intersex as a third sex through legislation fail to take into account the wishes and desires of the intersex community, the majority of which define as male or female. The next section also addresses legal identity but moves the discussion to the possible benefits of formal equality law.
The Transformative Potential of Formal Equality
While many comments regarding formal equality were negative, there was evidence of cautious optimism from respondents in relation to the potential of status-based approaches: many respondents felt that more formal mechanisms of equality could trigger more substantive changes at both a social and institutional level.
Formal Equality: A Symbolic Shift
Most notably, respondents praised status-based reforms for having instigated a symbolic shift. Status-based reform not only acknowledges the existence of intersex but also means intersex individuals would now be included in a social and legal space where before they had been absent: Thus, the creation of this legal space was viewed by optimistic respondents as a powerful and effective starting point for meaningful change; anti-discrimination legislation had created a space for negotiation. In the Australian system, the legislation was brought in during a consultation around wide-raging reforms to anti-discrimination law. In the initial construction of the bill, intersex had been framed as a gender identity issue. Consultation spearheaded by intersex groups allowed for the legislation to be more informed and so was seen as 'opportunistic' (respondent 16) rather than as the result of extensive lobbying. Such legal reforms were therefore commended for their potential to raise social awareness about intersex, and others acknowledged that it would now be easier to campaign for more rights in these states. 
Formal Equality: A Starting Point for More Substantive Changes
Moreover, despite extensive criticisms of anti-discrimination law and third markers, other respondents remained optimistic that legal recognition of intersex status may be empowering in the long-term: the creation of a legal space will increase the visibility of intersex individuals at the institutional and discursive levels. Bird, for example, argues that such legal acknowledgement of intersex will not only create greater space for political negotiation, but it may create a social space for individuals to participate in if they so wish. 85 This may in turn give individuals a legal platform to legitimately challenge the authority of the medical profession.
The introduction of anti-discrimination law, or indeed any status-based reform was considered a positive 'first-step' towards a more holistic approach. Anti-discrimination law was therefore seen as the start of the challenge to the medical jurisdiction and to rectifying social inequalities in other areas. One respondent drew attention to the fact that the introduction of anti-discrimination law in both Malta and Australia had led to the creation of intersex-specific policies being developed in other fields such as education.
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Thus, while many of these 'optimists' recognised the shortfalls in terms of protection, they emphasised the fact that such reform must still be viewed as a victory: 
Challenging Substantive Inequalities
Despite this optimistic theme, the respondents believed that legislative reform that embraced substantive equality was the only way to truly redress the inequalities faced by intersex embodied people.
Substantive Equality: Able to Redress Medical/Individual Power Imbalance
While there were mixed responses to a solely status-based approach, all bar one participant felt that bodily integrity was the core issue for any state-led reform. Non-therapeutic interventions on infants should be deferred until the individual was old enough to consent and fully understand the risks associated with surgery. Legal approaches grounded in identity were seen as focussing on adults at the expense of the needs of children. In this context the role of law was clear; to protect the bodies of children from non-therapeutic medical interventions. This focus on bodily integrity has been mirrored in legal research around intersex issues. 87 91 Section 4 GIGESC allows individuals to change official records of their gender without any requiring medical evidence. For a critique of the ways in which self-determination of gender can be implemented see C. Dietz (forthcoming) 'Governing Legal Embodiment'. discrimination law. 92 Thus Malta has an expansive approach that decouples legal regulation of intersex embodiment from the biomedical narrative and instead recognises and attempts to integrate intersex embodied people as full participants in Maltese society.
However, it is important to note that Malta's approach is not without criticisms and the intersex community has voiced concerns that its law lacks 'bite': doctors who conduct such surgeries only face a minimal fine 93 and the law does not prevent parents from seeking treatment in other jurisdictions where such practices are not prohibited. Rather, the positivity is directed at Malta's broader attempt to protect bodily integrity. In contrast to third gender markers and antidiscrimination law, approaches based around bodily integrity challenge the power, knowledge and jurisdiction of medicine by removing intersex subjects from its pathologizing domain. Such shifts relocate intersex embodiment away from the scope of intervention, regulation and surveillance towards equality, potentiality and resilience. This approach takes responsibility for the fact that many of the problems faced by intersex embodied people are caused by institutions and attempts to ameliorate these difficulties. Moreover, this practice encourages state responsibility for the medical profession and allows for disruptions of and negotiations around medical power and knowledge.
This paradigm shift in the substantive equality obligations of state responsibility allow for bigger questions than simply 'what jurisdiction does this fall under?' instead enabling discussions around educational reform, legal protections and changes on an institutional rather than individual level. 94 Furthermore, this institutional reframing goes beyond discussions of the public/private divide. Consequently, intersex embodied persons can be protected from not only law and medicine, but also the family, the education system and other (private) networks of potential support or harm. Such an approach prevents jurisdiction being articulated in ways that prevent state responsiveness. Whilst some may question the value of placing such powers in the state's hands (that go beyond the public domain and into the private sphere), this article would contend that the state has to be the body that responds to these issues. Firstly, this is because such responses to intersex embodiment foreground the responsibilities of the state to all its subjects. Secondly, these responses acknowledge the role the state has played in creating the conditions for problems around intersex embodiment to occur (if not creating the problems directly). Thirdly, such an approach recognises that these are not individual issues but are persistent, pervasive and systemic. As such, the state is central to real progress in realising substantive equality and the goals of intersex advocacy, activist and educational groups. 95 Accordingly we recommend the following measures to be taken by states. First and foremost, nontherapeutic medical interventions on intersex children must be prohibited until they are able to provide informed consent themselves. The importance of this finding cannot be understated and supports a growing call in medical law to ensure the protection of bodily integrity for all people. 96 In turn, therapeutic treatment must be closely monitored to ensure it does not adhere to reasoning that relies upon aesthetics or normativity or present statistical information in a manner that is unduly biased. 97 Additionally, much more could be done to bring intersex embodied children and their families into contact with other intersex persons. This would provide a mixture of education and support allowing these families to ask questions in a de-pathologized environment. This, however, would require state funding of intersex organizations or new roles to be created within the medical profession -relying on voluntary contributions would make the application of this policy unreliable and patchy. 98 Secondly, educational reform is needed to combat binary understandings of sex and gender. Such an approach should highlight sex and gender as a spectrum rather than as a binary. Long-term, this strategy would destabilize constructions of non-therapeutic medical interventions as 'emergencies' allowing for a greater range of choices to be available to intersex embodied people and families alongside raising general awareness and acknowledgment of intersex concerns. At least for the medium term, children should continue to be registered as male or female, but with greater fluidity built into the legal categorizations of sex and attention paid to children's wishes and desires. 99 Thirdly, anti-discrimination law can be a useful tool, but only when used in conjunction with bodily integrity. If bodily integrity is not prioritised, antidiscrimination law risks being symbolic and worse, potentially entrenches intersex embodied persons into systems of marginalization. Consequently, where states like Germany and Australia have begun to introduce status-based reform, these must be accompanied by more holistic measures to offer any real resilience to intersex embodied people. Fourthly, third markers (on passports and birth certificates) were seen as largely unhelpful to the intersex community. Mandatory third gender markers on birth certificates for children were thought to actually lower the resilience of intersex embodied children and as such should not be an area of legislative reform. These community-informed recommendations attempt to set a new agenda for intersex reform grounded in substantive rather than formal notions of equality.
Conclusion
This article presents the findings of the first qualitative study of the relationship between intersex embodied people and law. The timing of this study is opportune as there is a global shift in the management and regulation of intersex embodied people away from medical models towards legal approaches. However, the ways in which legislation has sought to protect intersex embodied people has been inconsistent and achieved mixed results. Our study found that formal equality models of intersex regulation such as third gender markers on passports and birth certificates . 97 For example, removal of testes is often based on the likelihood of becoming cancerous but the statistics highlight that these chances are less than the rates for breast cancer. By such reasoning all breast buds should be removed before puberty in order to prevent cancer. These arguments are not, however, mobilized against breast cancer and highlight the ways in which statistics and the power/knowledge of the medical profession are used against intersex embodied persons and their families. 98 While these developments could take place through changes in healthcare policy rather than law, our respondents remain largely mistrustful of the medical profession. Moreover, 30 years of patient advocacy work has yet to lead to medical reform in this area. 99 Births and Deaths Registration Act 1953 received a largely negative reception from the intersex community and were accused of being at best ineffectual and at worst potentially harmful. Many were more critical noting that such reforms failed to address the institutional roots of the problem pitting individuals against one another instead of focussing their attentions on the role of the state. Solely status-based reforms (as in Australia and Germany) were seen as being driven by non-intersex individuals and groups, andin the case of mandatory third gender categories for children -as capable of entrenching vulnerability. Anti-discrimination laws (as in Australia) received mixed results.
While much of this criticism reflected concerns about formal equality, it is important to note the optimism with which many spoke: that this was a starting point, such legislation may raise the visibility of intersex concerns; a potential opening for future negotiation. Thus it may be that formal equality has a role to play in terms of instigating broader changes at a cultural and institutional level. Rather, it is where formal equality is seen by the state as being a means to an end, or the final point in achieving equality that danger lies and the message here is clear for statusbased jurisdictions: recognising intersex formally must not be seen as the end point in these discussions. The participants saw the deferment of medical interventions on children's bodies until the child could participate in the decision (alongside other reforms) as the key area for achieving susbstantive equality. Malta, at the time of writing, is the only state to prohibit such interventions (at least in surgical form) through law and was seen as the gold standard of institutional engagement with intersex issues. 100 In part, this is because legislative developments were holistic and involved changes to the education system as well as anti-discrimination law. State responsibility for its subjects' bodily integrity trumps pathologizing accounts of intersex embodiment and cuts across the public/private divide. This requires a reorientation of jurisdiction but is certainly not outside the realms of possibility. These reformulations give intersex embodiment a legitimacy that is absent within medical discourse and open up the material experiences and political possibilities available to these individuals.
